
MEMORANDUM 

To: Board of Commissioners 

From: Marc Kardell, Assistant County Counsel; 
Sharlei Hsu, Law Clerk 

Date: 7 September 2010 

Re: Healthy San Francisco program 

QUESTIONS PRESENTED 

I • 

1. Does State law preempt the County from establishing a program modeled after the Healthy 
San Francisco program? 

2. If the County were to enact a tax on employers in order to pay for health care for Lane 
County residents, would such a tax be enforceable in the incorporated cities within the 
County? 

SHORT ANSWERS 

1. There is nothing in State law that appears to preempt Lane County from establishing a tax 
designed to help provide health care to Lane County residents. 

2. The County most likely may be able to enact a health care tax on businesses within cities 
under its Home Rule Charter both because the County may generally tax residents of the 
County. and because health care is a matter of county concem. 

DISCUSSION 

General program description: 

San Francisco has established a program to provide greater health care coverage for its 
residents. That program is called "Health San Francisco: It draws its funding from several 
sources, including from the Cityl County of San Francisco, from employers, from some patients, 
and from the Federal governrnent. San Francisco (SF) is its own City and County, and has a 
population approxirnately 2.32 times that of Lane County (851.000 vs. 351,000). According to a 
report on San Francisco's website. entitled How to Strengthen Local Health Care Safety Net 
Systems: Lessons frorn Healthy San Francisco. SF spent $126 million in FY 2008.09 on this 
program. 72% ($90 million) came from SF, 15% ($19 million) were Federal dollars, 11% ($14 
million) were employer contributions. and <1% ($3 million) came from patient fees. 

Employers with 20 or more workers are required to either purchase health insurance for 
their employees or contribute to the Healthy SF fund, based in part on the number of people 
employed. The funds are used to support 22 public and non-profit health centers in 27 sites. 
These sites provide health care services to all uninsured SF residents ages 18-64, who eam up 
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to 300% of the Federal Poverty level. Major services include preventative and routine care, 
specialty care, urgent and emergency care, ambulance service, drug and alcohol abuse care, 
laboratory services, prescription medications, and hospital care. Patients do pay on a sliding 
scale, based both on income and on service provided. As an example, someone making 
between 101·500% of the Poverty level would pay $10 for a primary care visit, and $200 for 
hospital admission. 

It should be additionally noted that California law requires that "every county and every 
city and county shall relieve and support .. .indigent persons, and those incapaCitated by age, 
disease or accident...: ICA Welfare and Institutions Code Sec. 17000). Oregon law provides 
that "each citizen of this state is entitled to basic public health services ... To provide for basic 
public health services the state, in partnership with county governments, shall maintain and 
improve public health services ... ." (ORS 431.375(1». 

ANALYSIS 

State preemption. 

State preemption of local jurisdiction flows from the fact that cities and counties are 
generally entities created and defined by State law. When two overlapping jurisdictions seek to 
regulate the same topic, confliCts occur and regulations that are incompatible cannot both apply. 
The general rule in Oregon is that for State law to preempt a local ordinance, that State law 
must either use clear words of preemption, or the law must so comprehensively regulate the 
area that an intention to preempt must be inferred. 

A recent case dealt with the issue of State preemption and a chartered city that had 
adopted an ordinance affecting mobile home park closure that was more restrictive than state 
law. The park owner argued that the State statutes requiring park owners to take certain steps 
prior to closing the park preempted local law. In Thunderbird Mob. Club v. City of Wilsonville, 
234 Or. App. 457 (2010), the Court said: 

"Within the area of civil regulation, then, a chartered city can enact 
substantive poliCies in an area also regulated by state statute unless the local 
regulation is "incompatible" with state law either in the sense of being 
"clearly" preempted by express state law or because "both [stale law and 
local law] cannot operate concurrently." Incompatible state and city laws are 
then assessed under the conflict resolution principles in LaGrandelAstoria. 
But it is presumed that the legislature did not mean to impliedly repeal the 
provisions of a city's civil or administrative law, and courts Should seek to 
reconcile the operation of both state and local laws if possible.' 

So absent clear preemption in the wording of a State statute, preemption would 
not occur unless the State so thoroughly occupied the freld of public health law that local 
ordinances could not operate concurrently without doing damage to the application of 
State law. However, in the area of health care, the State not only doesn't restrict county 
actions, the State expressly delegates broad authority to Oregon counties. 
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Several statutes are on point. ORS 431.410 declares that "the governing body of each 
county shall constitute a board of health ex officio for each county .. ." ORS 431.480 says that 
"all city boards of health are abolished." ORS 431.260(7) defines "local health authority" to 
include "a county government: among the potential entities delegated. Then, ORS 431.415(2) 
allows the county/board to "carry out its policies" in the health care field, so long as we adopt 
nothing "inconsistent with or less strict than any public health law or rule of the Oregon Health 
Authority." In addition, ORS 431.416(1) provides that we may "administer and enforce the rules 
of the local public health authority ... -" Contrary to this field being occupied by the State such 
that the County would be preempted, the County is given express and extensive authority to 
operate in the field of local public health care. 

There is no apparent preemption of the field, although the County rules may not be 
inconsistent with State rules, nor be less restrictive. The SF program proposed does not appear 
to "clearly" conflict with any State law, nor is the program proposed less restrictive than any 
State statute or rule. Thus, it is fairly certain that State preemption would not apply to the 
adoption of a county program modeled after the Healthy San Francisco program. 

Taxation within cities for health care. 

Lane County is a home-rule county, pursuant to Article VI, Section 10, of the Oregon 
Constitution and the Lane County Charter. The State Constitutional provision includes 
language that "a county charter may provide for the exercise by the county of authority over 
matters of county concern." 

What is a matter of county concern may be subject to debate. However, given the 
statutory delegation to the County in the health field, see above, it seems clear that the County 
could act within that structure the State has provided and enact a health care program modeled 
after the SF program. 

In addition, the power of a home rule county to tax within cities is relatively clear, if the 
purpose is a matter of county concern. See, Etter, County Home Rule, 61 Or Law Review 3, 
(1982): 

"Judicial precedents ... of dual jurisdiction indicate that 'matters of 
county concern' in Oregon's county home rule do not, except as statute 
provides to the contrary, include police regulation of activities inside cities, 
licensing of businesses inside cities, or public thoroughfares inside cities, but 
do include taxation of persons and property inside cities." (Citations omitted.) 

The most obvious example of the County's ability to tax within cities is the property tax. 
As the residents of incorporated cities are also residents of the County, an ability to impose 
taxes is necessary to the structure and survival of both governmental entities. Non-charter 
counties are required, by ORS 203.055, to obtain consent of the electorate (including cities) 
before imposing taxes (including within the cities). Charter counties have broader authority 
when it comes to adopting taxes. See Budget Rent-A-Car v. Multnomah Co., 287 Or. 93 at 97-
98 (1979)(holding that Multnomah County's vehicle rental tax enacted through Multnomah 
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County's Home Rule Charter did not require voter approval because the Home Rule Charter did 
not have such a requirement). 

Because the proposed regulation is a matter of County concern, the County may impose 
a tax on businesses, including within cities, should a decision be made to adopt a program 
similar to the Healthy San Francisco program. 

CONCLUSION 

State law would not appear to preempt the program being discussed, and any tax that 
may be enacted in order to fulfill the purposes of that program could be applied throughout the 
County, induding within incorporated cities. 
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